ADMINISTRATOR’S MEMORANDUM

Transfer Processing No. 24

To: Water Management Division Staff
| From: Gary Spackman "
RE:

‘ Date: Septermber 19, 2008 Draft

| Add table of ContentS********************************** ;’/—
The purpose of this memorandti “to prowde pollcy guidance for processing
applications for transfers of water rights pursuant to Section 42-222, Idaho Code, and
other applicable law. These policies ‘and procedures are "to be followed until rescinded
or amended, or superseded by statute or.tule-or court ‘decision, to assure that
applications are processed eﬁrcrently and:w

';1th ‘consistency:

Regardless of whether or not an appllcatlon for transfer is protested, Section 42-222,
Idaho Code, requires-that the” department evaluate whether there would be injury to
other water rights, there. would be: a ""enlargement in use of the orlglnal right, the
proposed-tise:would be* a beneficial usé; the-proposed use would be in the local public
interest; the proposed use’ would be consistent with the conservation of water resources
within : the State of-Idaho, and whether the proposed change would impact the
agrlcultural base of the local area.. ~In the case where the place of use is outside of the
watershed or local area where the source of water originates, the department must also
evaluate ‘whether the change would adversely impact the local economy of the
watershed or loeal area. - The department must also evaluate the validity of the right (or
part thereof) belng ohanged and must assure that the applicant owns the right or
otherwise has the authonty to apply for the transfer.

1. When a Transfer is Required.

Section 42-222, /daho Code, requires the holder of a water right to obtain approval from
the department prior to changing: (1) the point of diversion, (2) the place of use, (3) the
period of use, or (4) the nature of use of an established water right. An established
water right is a licensed right, a decreed right, or a right established by diversion and
beneficial use for which a claim in an adjudication or a statutory claim has been filed.
Approval is sought by filing an application for transfer with the department.
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Changes to Elements of a Water Right. An application for transfer is required if a
proposed change would alter any of the four elements of the water right listed above
that can be changed pursuant to Section 42-222, Idaho Code, as recorded with the
department or by decree. If a proposed change has the potential to injure other rights
or the potential fo enlarge the right, even when there would be no change in any of the
recorded elements of the right, an application for transfer should be filed to provide for
evaluation of injury and enlargement issues before the change is made. For example, if
the point of diversion from a fully appropriated creek is proposed to be moved where
additional water would be available for diversion or if the progosed point of diversion as
changed would move upstream of the points of diversion for-other rights, the change
can not be made unless other conditions are |mposed such-as- [mitigation, to prevent
injury. As another example, a proposed change of Use under a.water right for an
industrial use, which includes a limitation on the quantity of - water that can be
consumptively used, to a_differentr industrial use’ that would incredse the quantity of
water that would be consumptively used- can not be made unless enlargement is
prevented. L S W

Changes in Consumptive Use. Uniess there is a. SpeC]flC condition of the water right
timiting the amount of oonsumptlve use; the amount of consumptive use of water under
a water right is not an element of the water right and.- changes in water use under a
water right for the authorized purpose of “use’ “that simply. change the amount of
consumptive use do not. requrre an apphcatlon for transfer ‘provided that no element of
the water right is changed =t - However,
when determining -the- amount of water that can be transferred pursuant to an
application for transfer proposmg to change the nature or purpose of use, and for
certain other CIrcumstances ‘as’. descnbed hereln historical consumptive use is
consrdered :

Chanoes to"PoInt's' of Diversion. If a point of diversion is proposed to be moved to a
different-tract than described.as- an element under an established water right, then a
transfer-application is". requ:red ~This includes a change from one 10-acre legal
subdivision.to another if'the point’ of diversion has been previously described as a 10-
acre legal subdivision_(If within a 10-acre legal subdivision, a transfer may be required if
moving the point of diversion will bypass another point of diversion or result in a well
significantly closer to ariother well or surface water source). An application for transfer
is also required when a point of diversion is proposed to be added for a water right,
even when the eXIstlng authorized point of diversion is recorded as a 10-acre legal
subdivision and the additional diversion would be within the same 10-acre legal
subdivision.

If a point of diversion is proposed to be moved from a tributary to a location downstream
from the confluence of the tributary and the surface water stream to which the tributary
is joined, then an application for transfer is required. If a point of diversion is proposed
to be moved from a stream to the stream to which it is tributary at a location upstream of
the confluence between them, or moved from one tributary to another tributary, an
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| application for exchange is required_pursuant to Section 42-240, /daho Code rather than
an application for transfer.

Changes in Place of Use. An application for transfer is required if a change in the
location of use between 40-acre legal subdivisions is proposed that would result in a
change in the number of acres within a 40-acre subdivision or in use of water at a new
40-acre subdivision that is not included within the recorded place of use element for the
right. An application for transfer is also required for a proposed change in location of
use under a water right for irrigation _to_a location outside of prescribed boundaries such
as those provided under Sections 42-219, Idaho Code W|th or without a proposed
change in purpose of use, :
presenbeé—bewsdanes—epby—a—@t%—shape—ﬁle— except for those rrghts held by |rr|gat|on
districts_or; municipal providers; = POy
42-202B-or-42-219,/dahe-Code, even when the change in Iocatlon would be 1ncluded
within the same 40-acre legal subdivisions eX|st|ng prior to the proposed change. A
proposed change to any water right held for ifrigation mvolvrng a change.in-the number
of irrigated acres of less than one acre at the' original place of use or at a proposed new
place of use is not approvable unless the proposed change involves a new purpose of
use within the original place of use:or the applicant provides a verification procedure
approved by the Director that can ""’:-practrcally admlnlstered to prevent injury or
enlargement. --

Consolidation of Acreage: .. An appllcatlon for transfer is requwed for proposed
consolidation of water-use- tor irrigation “by- permanently reducing the number of acres
authorized for |rr|gation Gnder a. water rlght whrle maintaining the original diversion rate
or annual dlversron volume ' R

Land Application of Wastewater An "pplrcatlon for transfer is required for a proposed
change in-the place of use under a water right for uses such as industrial-use, dairy-use,
or conflned animal feedlng operatlons that would allow land application of wastewater
from that use or change the Iocatron of lands used for application of wastewater,-except
: when there is_not a full existing water right for
|rr|gat|on of the place of use recervmg wastewater. The exception provided here
effectively-revises the qurdance to staff for filing requirementto-file-an application for
transfer as provrded inSee Application Processing Memorandum No. 61-for-additional
information concernrng wastewater from industrial uses.

Correction of Errors.*-—-,An applrcatlon for transfer may also be required to correct errors in
licenses or decrees. For example, a transfer application may be required to correct the
location of the place of use of a water right decreed by a court if the decree is later
determined to be in error. However, a transfer action is not always required to correct
such errors. For example, if a water right claim is determined to be in error, the claim
can be amended to correct the error. Similarly, some clerical errors in a license or
decree may be corrected by issuance of an amended license or decree (by the
jurisdictional court) without using the transfer process. Also, a change to a description
| of the location of the place of use or point of diversion, as used by the dbepartment for
administration of water rights, resulting from improved methodology does not require an
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application for transfer, as described below. In addition, conditions that are no longer
applicable may be modified or removed from a license without a transfer, provided other
rights are not materially affected. For decrees, conditions that are no longer applicable

| should be noted in comments on the dBepartment’s electronic record for the right.
However, a change to any element of a decreed water right requires filing an application
for transfer, unless the appropriate court makes the change by amending the decree.

~ -,

2. When a Transfer is not Required.

An application for transfer is not required if a proposed: change will not alter any of the

| elements of a water right as licensed or decreed, except-that.even when the_recorded
elements of a water right are not changed an application should be filed under such
circumstances described in Section 1 above. In addition, an application for transfer is
not needed when an accomplished change to-a water rlght or an enlargement of a right
has been claimed in an adjudication in accordance with. the prov13|ons of Sectlons 42-
1425 or 42-1426, Idaho Code. s

-

Change in Ownership. An application.for transfer is not requ1red to change the owner of
record for a water right or address ‘of- record for a right. holder Changes in ownership or
address are to be filed .in accordance-.with. Section: 42 248, Idaho Code, or for
adjudication claims in accordance W|th Sect[on 42- 1409(6) ldaho Code. However, a
transfer application filed-pursuant to Section” 42-222;-Idaho Code, accompanied by
evidence documentlng a change in ownershlp for a water fight, or showing a change in
the address of the ewner of a water right,: satlsfles the requirements of Section 42-248,
ldaho Code. L o

for use’ wrthln and appurtenant o a permlselble place of use if the conveyance
documents provide evidence:-of the change in ownership and appurtenance of each of
the rrqhts and if other efements of the rights will not be changed.

An appllcatlon for transfer rs not reqwred to eliminate one or more points of diversion
authorized under a water right through a change in ownership if the convevance
documentis provrde ewdence of the limitation and if other elements of the rights will not

be changed.

Partial Relinguishment—ef-Portionsof Righi{s}.  An application for transfer is not
required to relinquish a portion of a water right such _as elimination of a purpose of use
or a point of diversion or a reduction in wateruses;rate or; acres—orpoints-of diversion-.
The water right owner should provide a notarized statement of relinguishment including
specific identification of the water right(s) and the specific reduction(s).

Split Rights. An application for transfer is not required when a water right for irrigation is
proposed to be split, with notice to the department pursuant to the provisions of Section
42-248, Idaho Code, such that a disproportionate per acre share of the right would be
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conveyed to another party provided that the resulting diversion rates do not exceed
0.02 cfs per acre, the amount of water historically applied per acre, or the amount of
water diverted at a particular point of diversion, whichever is greater, for that part of the
right conveyed or retained, and provided no other changes are made.

Replacement of Point of Diversion. An application for transfer is not required to replace
a point of diversion if the new point of diversion is constructed at the same location as
described in the license or decree for the water right, and the change will not injure
other rights. A

A
P

Refined Descriptions. An application for transfer is not- requwed when a change in the
description of the location of the point of diversion or’ place of use is only the result of
improved methodology for referencing and dlsplaylng the location;. which results in a
more accurate description of the same phySIcai location.__The™ department will_not
initiate an enforcement action against the water right owner due to the discrepancy
between the water right record and the refefenced location.if the discrepaney is created
by better methodology and is not due to a change.inef thé physical location:-However, if
the water right owner wishes to correct the wateér: nqht record, an application for transfer
or an appropriate amendment will be reqmred as prewcuslv described for correction of
errors. : :

Generally Described Place of Use. "As prowded in Sectlon .42-219, Idaho Code, an
application for transfer is-not. required: to change- the place of use within a generally
described place of usel “A- generally described-place 6f-use may be by court decree or
as provided in Sectlon 42-219(5 )-and (6): Pursuant to Section 42-219(7), any change
within a generally’ descrlbed p[ace of use can not result in an increase in the diversion
rate, or in the total-number of-acres. |rr|gated tinder the water right, and can not cause
injury to other water” rlghts Any- change to_the boundaries of a generally described
place of use ‘réquires an apphcatlon for-transfer, except for_a_municipal provider as
describéd .below el for an' irrigation district where changes in boundaries must be
documented by a ‘map of - the_revised boundaries filed with the depariment in
accordance with Section 43-323(2) -Idaho Code.

Mun[cmal Places of Use An application for transfer is not required to change or add a
place of use for munlmpal purposes” within the “service area” of a “municipal provider.”
See Sections” 42-202B" and 42-222(1), Idaho Code, for appropriate definitions and
provisions governtr]g ‘use of municipal water rights. The ownership of a portion of a
municipal water right'held by a municipal provider for reasonably anticipated future
needs can be changed to a different municipal provider subject to the provisions of
Section 42-248, Idaho Code. However, the right can not be changed to a place of use
outside the service area of a municipal provider or to a new nature of use, and an
application filed for such a change is to be returned together with any associated
application fee.

In-stream Stock Watering. An application for transfer is not required to divert water
away from a stream for stock watering purposes provided the diversion is added and
used in conjunction with an in-stream stockwater right and provided the diversion meets
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certain conditions pursuant to Section 42-113(3), /daho Code. See guidance
memorandum for in-stream stock diversions dated June 26, 2000, for additional
information.

Intensified Use of Water. An application for transfer is not required to increase
production under an authorized use of water, uniess the proposed change would also
result in a change to one or more of the elements of the water right(s) as licensed or
decreed. For example, an application for transfer is not required o increase the number
or volume of raceways in a fish propagation facility, increase the number of cows at a
dairy, change irrigation to a more water consumptive crop; or’increase the generating
capacity of hydroelectric generators, so long as none of the elements of the associated
water rights are changed. 20 :

Mitigation Through Non-Use of a Right. An application for transfer is not required to
mitigate for the diversion and use of water under & new appropriation if the mitigation is
accomplished through non-use of water -inder an existing valid water-right. The
mitigation plan must be approved by the department as part-of the new apprépriation.

e

- o~

3. Requirements for an Acceptable Appllcatlon for Transfer

The department is a public. service " onented agency, and department employees
traditionally have helped appllcants comp]ete transfer appllcatlon forms. The existing
transfer backlog, ,together with*. the [ncreasrng number and complexity of new
applications for transfer reqwres that staff -focus their time on processing existing
acceptable applrcations Department employees are encouraged to provide general
assistance to appllcants but should refram f 'm" ‘completing application forms on behalf
of appllcants ) T L

An apphcant or quallf[ed consuitant must prepare and submit an application for transfer
in accordance with the- minimum requrrements enumerated below to be acceptable for
initiating the processing ‘of the application by the department. An application that does
not comply with these minimum requirements is to be considered incomplete and is to
be returned to the applicant along with a letter or checklist identifying the deficiencies.
The letter shall state that-unless the application is resubmitied within 30 days of its
| retum, the appllcat:on fee will be refunded—-upen—written—+equest. An application for
transfer that satisfies-the minimum requirements will be processed in accordance with
Section 5, Information Needed to Complete Processing of a Transfer Application.

(1)  Application Forms. An application for transfer must be submitted on a
current form provided by the department entitled, “Application for
Transfer of Water Right.” An—eteetreme—ver&en—ef—ﬂhe current form is
ean-be-used,-such-as-theform-available from the department’s Internet
homepage at:
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http://www.idwr.idaho.gov/water/rights/water rights forms.htmbiip:/Aneaens-idwe

(2)

(3)

Name and Address. An application for transfer must include the name
and address of the applicant. In addition, the application must include
the name and address of any new right holder(s) for the water rights (or
parts thereof) being transferred, if different than the applicant. The
applicant's name must maich the department's current record of
ownership for the water rights (or paris thereof) being transferred.
Otherwise, adequate documentation must be included to show that a
change in ownership or authority to make . the- change has legally
occurred. Adequate documentation can be & warranty deed, title policy,
contract of sale or option for purchase by-applicant (if. the contract or
option allows the transfer), or other similar document ‘confirming
ownership of the water right(s) or. t_he authorrty to change. the water
right. s

g

List of Water Rights to be Changed. An appllcat[on for transfer must list
all water rights for use in a'common system of diversion and distribution
for which the point of diversion, place of use, period of use, or nature of
use are proposed to be changed (the water rights-to be transferred). A
proposed change, which involves separate diversion and distribution
systems, must be filed as separate appllcatrons A proposed change to
the remalnrng portron of an‘existing water- rrght subsequent to a
proposed transfer requrres a separate application for transfer.

Assocrated Water quhts or Water Supplv The application must

’.company, |rr|gat|on drstrlct or munrcrpallty, that provide water currently
' _-__.-'used in thé same drversron system or at the same place of use as the
“.righi(s) proposed to be transferred (associated water rights or water

,___isupply) In addition, thé application must include a separate list of
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associated water rlghts or water supply proposed to be used in the
same ‘system or at ‘a new place of use. If the associated water rights or
water supply .are: ‘not owned by the applicant and changes to conditions
for those _r_|gtrts are necessary, documentation must be submitted
confirming-that the applicant has the legal authority to make such
changes on behalf of the current owner of the other rights.

Changes to conditions or remarks for associated water rights that are
necessary as a result of an approved transfer and that do not affect the
rights of other persons or entities can be made without a separate
transfer application or process. Such changes usually result from a
division in ownership and should be included in the transfer approval
document.



(5) Reason for Change. The application must list the purpose for and a
general statement of the reason for the proposed change.

(6) Description of Proposed Change. The application must describe in
writing the proposed changes, which must include the following:

a. The right number(s) assigned by the depariment for the
right(s) proposed to be changed must be identified. [f the
right was established by a beneficial use for which’ a claim
has not been filed, a claim must be filed befére-or together
with the transfer application. [f the right is: fepre'sented by a
decree and the department has not aSS|gned a number to the
right, a copy of the decree must be” included with a
description of the right that is proposed 16 be changed

b. The amount of water proposed to be diverted, as a rate of."‘f-aﬁ__
flow in cubic feet per second and as. acre-féet per year, if the* .~
transferred water right has a volume. Ilmltatlon for natural
flow and ground water rights must be:set-forth. The amount

olvedin a transfer. must be identified in

terms of acre-feet per year for ea‘ h_,purpose of use listed.

¢. The proposed: nature or purpose,of use must be ‘stated. For
non-irrigationprop: __Uses -Such “as -~ “industrial’ or
“‘commetcial,” a more detailed descrlptlon of the proposed
use(s)g i’ust be prowded under the “Remarks” section of the
application, or as an..attachment. to the application.__For
applications:., proposuno 16 "change the nature of use to
- minicipal purposes for reasonably anticipated future needs
A (RAFN);“the agphcant shall provide information to establish
A7 that the- appllcant gualifies as a municipal provider and that
. . the RAFN; sérvice area, and planning horizon are consistent
- ™. with the definitions and requirements specified in Section 42-
"202B Idaho Code

d. The perlod of each year during which water is proposed to be
diverted, or-diverted and stored, and beneficially used must
be set forth for each use listed.

e. The source of water for the proposed changes must be listed.
An application proposing a diversion, injection, and re-
diversion of water must list the source for the original
diversion as the source for the injection and re-diversion._An
application proposing to change the source from ground
water to surface water or from surface water to ground water
shall include an analysis confirming a direct and immediate
hydraulic connection (at least 50 percent depletion in original
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source from depletion at proposed point of diversion in one
day). See Section 5c¢.(6) for further details.

The legal description of the point(s) of diversion must be
described. The description must be to the nearest 40-acre
subdivision or U. 8. Government Lot of the Public Land
Survey System. ExistingFhe point(s) of diversion should be
described to the nearest 10-acre tract, if based on a
previously recorded 10-acre description or other -accurate
means such as GPS or a detailed and. -accurate map.
Proposed point(s) of diversion need only be descrlbed to the
nearest 40-acre fract. The location of springs must be
described to the nearest 10-acre tract.~ _Subdivision ‘hames,
lot and block numbers, and any name-in common usage. for
the point of diversion should be” mcluded in the “Remarks”,_
section of the application form.” .~ o

o

. Except as provided herein, the IeQaIzdesér'lpt'i)c-)n of the place |

of use must be set forth-to the nearest 40-acre subdivision or
U. S. Government Lot .;of;the Public Land. Survey System.
Subdivision names, bloc and.Jot numbers; and any name in
common usage for the place of Use should be. mcluded in the
“Remarks” section of the" apphcatlon’form _For water rights
held by |rr|gat|on districts, -municipal providers, and others
included under the provisions. of- Sections 42-202B or 42-219,
Idaho‘- _.ode the place of use may be generally described
even “if- prewously descrlbed to the nearest 40-acre
subdl\nswn.or !o’f o -

= /‘

Pt |rr|gat|on'|s”a purpose of use, the number of acres in

each. 40-acre  tract of the place of use or within a
generally descrlbed .place of use must be shown. The
location of uses, other than for municipal providers or

. for |rr|gat|0n must be identified in the appropriate 40-
‘acre tragt_(s)

ii. Excépt for wastewater-from-non-industrial-uses when
there-is a full existing water right for irrigation of the
place of use receiving wastewater, if a proposed
change inctudes disposal or use of wastewater by land
application to growing crops the application must
identify the location of the waste disposal area by legal
description under the use from which the wastewater
originates.

. An adequate description of the proposed diversion, delivery;

and application system(s)—and-measuring-devices must be



7)

(8’)/"7'

s

provided. This maysheould include preliminary sizes and
dimensions of pumps, pipelines, headgates, ditches, dams,
impoundments, and application equipment. The type and
location of measuring devices might also be required for
applications providing for measurement of water to address
specific injury or enlargement concernsust-alse-be provided.
For large existing systems, such as those owned by
municipal providers, irrigation districts, and canal companies,
only those features proposed to be added or modlfled need to
be described. g

AT
o -

Map of System. A map corresponding to thé written.description above
must be included showing the location of. pomts of diversion, reservoirs,
dams, canals, ditches, pipelines, and otherworks proposed 1o be used
in the diversion and conveyance of watef. The map must clearly show
the location of the place of use lnc!udlng lands to-be irrigated,if any. If
only a part of the water right(s) is"proposed, 10 beé changed, the-map
must include the location of the partof the exnstmg recorded right(s)
proposed to be removed-(or changed).". Legal descriptions including
townships, ranges, section uarter-quarters and government lots
must be evident or labeled -other refererice:information is evident
on the map to identify the specific location.. In lieu of creating a map, a
copy of a published map, such as a U/ S: Geolog[cal Survey quadrangle
map, or an aérial- -photograph, -can be “attached-to the application with
the reqUIred identification shown. thereon. For large existing systems,
such as’ those owned by mun[mpal providers, irrigation districts, and
canal companles only those features proposed to be added or modified
need to be shown e

; R "-

_Response to. Questions on the Form The application for transfer must
_~include responses to the questions on the application form concerning
“.the validity of the right, the proposed use of the land from which the

""----.__fnght is proposedto be ‘removed (if applicable) and the existence of

(©)

| (10)
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mortgages or liens.__In_addition, the application should address any
agreements or’commitments not to divert water under the right(s)
proposed.for transfer such as a lease to the water supply bank (WSB),
enrollment in the federal Conservation Reserve Enhancement Program
(CREP) or dedication of the right(s) for mitigation purposes.

Changes to Part of a Right. If only a part of a right is being changed,
the application for transfer must define that part by describing each of
the elements, as currently licensed or decreed or otherwise recorded,
for the part of the right being changed.

Signature. The application for transfer must include the—netarized
signature of the applicant or the applicant's authorized representative.
If a representative signs the application, evidence of authority to sign for
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(11)

(12)

the applicant must accompany the application. An application in more
than one name must be signed by each applicant unless the right is
held in the name of one joint owner “or” other joint owner(s), or the right
is held in the name of one joint owner “and/or” other joint owner(s).

Filing Fee. The filing fee provided in Section 42-221, /daho Code, must
be submitted with the application for transfer. If the applicant is a
governmental agency, a purchase order for the required amount is
acceptable. (See the memorandum titled “Gwdance on SB 1337
Amending Section 42-221, I.C.,” dated June 26; 2000 and Transfer
Processing Memorandum No 23 for further gundance on application
fees.) : o

Changes to Point of Diversion from- "'TE:aéfern Snakex F’I’éln Aquifer.

Except as provided below, if the application for transfer proposes to
move the point of diversion for a:watér right to_divert and use qround
water from one location to another within the Eastern Snake-Plain
Agulfer (ESPA) including any modeled. tributa[y ‘aquifers, the applicant
must submit an attachment.to the application that sets forth the time
history of calculated depletions {transient to steady-state) to reaches of
the Snake River that are hvdrauhdaiiv connected:to the ESPA using or
based on the department’s curtent qround water model for the ESPA, or
other equivalent-analysis acceptable to-the: department When _using

results from or based on the department s ground water model, the time

history of -¢alculated depletlons ‘must be for the cells containing the

points ef diversion both before “and after the proposed transfer, if

dtfferent .-"'copv of .e,departments ESPA qround water model or
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The purpose of this attachment is to provrde baS|s for evaluating
whether the proposed transfer will increase.. depletions to hydraulically-
connected reaches of the Snake River. Increases in such' ‘depletions
are presumed to cause injury to emsting water rights because all of the
hydraulically-connected reaches of the Snake River (including- trlbutary
springs) have water rights that are not fully | sat[sfled at certain times.
Absent an analysis of injury, increased _deplettons greater than 2 acre-
feet per trimester per reach must be mltlgated (within 5 percent for
transient_and _steady-state increases in- depletion, reflecting the
confidence intervals for th ground water mode!) for the proposed
transfer to be approvable, "ssumlng the. other griteria set forth in
Section 42-222,-ldaho Code; can be sat;sfled “If mitigation for the
proposed transfer is: proposed by 1he apphcant which consists of
reduced ground water withdrawals, then any proposed schedule for
adjustlng reduced wrthdrawals must a[so be set forth in the application

: , the attachment
“.described above is not required when the appllcatlon is submitted.
- However, if the: depar’[ment determines that the proposed change may
increase depletions to a hydraulically-connected reach of the Snake
River (lncludrng trlbutary springs), the attachment will be required to
comp]ete processing of the application for transfer. See the
Departments AAugust 13, 2007 memo entitled, “ESPA Transfer
Spreadsheet” Version 3.1 — Implementation and Use” for further
guidelines on use of the ESPA transfer spreadsheet,

Historic Beneficial Use. |f the application for transfer proposes to
change the nature or purpose of use_or the; season of use,—erfora
supplemental water-rightthe place-of use; the applicant must include
an attachment documenting the historic extent of beneficial use under
the right. For a transfer seeking to change a water right from irrigation,
the attachment must provide sufficient data and information to
determine historic consumptive water use. This can be satisfied by
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(15)
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submitting records of cropping pattern or rotation, or records of water
diverted and system efficiency, for at least the most recent, five
consecutive years_as described in Sections 5d.(5) and (6). If the
application for transfer proposes to change the place of use for a
supplemental water right, the applicant must inciude information to
demonstrate that enlargement of the supplemental right will not occur.

Electronic Shape Files or Photographs Documenting Place of Use
Changes. If the application for transfer proposes to. change the purpose
of use for a water right from irrigation to another use, or change the
place of use for a water right for irrigation to afother- location, either of
which requires the drying up of acres at the’ onglnal piace of use, the
applicant must submit an attachment to the: appllcatron for transfer. The
attachment must provide a clear dellneatlon of the location and extent
of the irrigated acres prior to the. proposed transfer, and-must also
provide a clear delineation of the’ locatlon and_extent of the* |rr|gated
acres, if any, after the transfer, if it is approved This attachment-may
either consist of two electronic shape files-in‘a format that is compatible
with the department’s GIS system or twe—aeriai photographs of sufflolent

If a place of use

mvolved W|th the appllcatron for transfer currently consists of a

«. permissible place of useor a generally described place of use (see

3(6 )g above), then the applicable attachment is not required provided
the- applroatlon contalns a clear statement that the boundaries for that
permrserbteplace of use are not proposed to be changed by the transfer
and the total number of irrigated acres within that pesmissible-place of
use before and after the transfer is clearly set forth.

Applications Involving Water Rights forBased Upen- Domestic Purposes
%ﬁ&@ H—aAn appllcatlon for transfer involving multip! EORS-OF-MOFe

domestic purposes as deflned in Sectlon 42 111, ldaho Code even
when evidenced by a decree, that proposes to establish a use, which
itself would not be included within the scope of the definition for
domestic purposes in Section 42-111, Idaho Code, is not approvable.
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Idaho Code specifically prohibits the diversion and use of water under. a
combination of-ene-ormeore-exempt; domestic uses to provide a supply
of water for a use that does not meet the exemption of Section 42-227,
Idaho Code, and is required to comply with the mandatory application
and permit process for appropriating a right to the use of water pursuant
to Chapter 2, Title 42, Idaho Code. An application for transfer filed for
such a change is to be returmned together with any associated
application fee submitted.

4. Changes to Applications for Transfer.

Amendment of Application. An applicant may revise or amend an acceptable
application for transfer to clarify or correct information on the application. Significant
changes to the place, period, or nature of the proposed use, amount.of water, method
or location of diversion, or other substantial changes from those shown on a pending
application for transfer, will requwe filing a new- appllcatlon for transfer to. replace the
original application. If the revisions are not substantial, the application may be revised
or amended with an initialed, dated-endorsement by the applicant, or by the applicant’s
representative, on the orlgmal a’p'_» dtion, or by -a hetarized—letter describing the
amendments in sufficient detail._.Changes- initialed<ot- signed by the applicant's
representative must be accompanied by evidence. prowqu authority to sign for the
applicant if not previously-.provided. "ra,,Changes to “the application or supporting
information are not to” be- made by staff-tinder any ‘circumstances. A replacement
application must be- identlfled as “changed ” “amended” or “revised” on its face so that it
can be dlstlngmshed from the orlglnal application, and the original application must be
marked as superseded g An addltlonal flllng fee may be reqwred |f the rewsed or

for transfer. A fe- advertlsement fee ay prowded in Section 42-221F, Idaho Code, will
be reqmred if notlce of the: original application has been published and changes to the
original . application are" -significant and warrant re-notice. (See Transfer Processing
Memorandum No. 20 for addltional znformatlon regarding changes to applications.)

Assmnment of Appllcatlon An appllcant may assign, in writing (must be notarized), an
application for transfer t6 another entity while the application is pending before the
department. An assngnment does not require additional notice of the application to be
published, and there is no fee for an assignment of an application. The assignment will
change the name of-the transfer applicant, but ownership of the water righi(s) involved
in the transfer cannot be changed without proper notice and documentation. Section
42-248, Idaho Code, provides that a transfer application can substitute for a notice of
change in water right ownership if adequate documentation is provided with the
application.
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5. Processing an Application for Transfer Prior to Hearing.

Processing of an application for transfer consists of the fellowing-steps: outlined below.
Flexibility is provided for some steps with the intent to streamline or expedite processing
of routine or non-complex applications. _Regional Managers have been delegated
authority to sign routine water right approvals and denials and should continue to
implement their signature authority as outfined in the Department’s June 7, 2007 memo
entitled, “Delegation of Authority for Water Right Approval/Denial.”

(1}  Initiating Processing — Data Entry. Once an appi:'cat]on has been accepted
and the application fee receipted pursuant to Section. 3, Requirements for an
Acceptable Application for Transfer, the Reglonal Ofﬂce shall complete data
entry of the basic information contained in: the appllcatton and initiate working

‘ in parallel with the State Office to process the—non- routlne or complex

application’s.

A

’ (2)  Additional InformationParaHel—Breseéisinq. _Fot-those applications to be
processed in paral]elWerkrng—m—p&réﬂéI the Regional Office and the State

Office will determine what, if any, addltlonal information is necessary to

| complete or supplement. "i""apphcat[on—- —andFor all applications, the
Regional Office will corres ~with..the appltcant to obtain the additional

’ information, obtain watermaster recommendat[on as.described below, and-as
well-as perform.any field review that is also necessary in coordination with staff

from the Adjudlcatlon Bureau lf the water-right is claimed in a pending

adjudlcat[on Ly :

’ (3) Admlmstratlve Hvdrolocuc and Leqai Review. For those applications to be
processed in parallel tThe. Reglonal and State Offices wili complete a review
,,of all lnformatlo"' submitted, in-coordination with the Adjudication Bureau as
“ heéded; arid. forward ‘appropriate information to the Hydrology Section and
A Admlnlstratron for addltlonal hydrologic, policy, and legal review as necessary.

(45"""«7.._,1PreDaratlon of Staff Memorandum Once the review is complete, the Regional
Office will prepare a memorandum, with the concurrence of the State Office, if

necessarv for parallel review, end—usmg—me—deparmqem—s—eenep&enzed—\ﬁlerk

that documents the jeint-review and evaluation by-the-Regional
and-State-Officés-of the sufficiency of the information submitted and whether

processing-.of the application can continue because there is no clear
inconsistency with the criteria set forth in Section 42-222, Idaho Code. If it is
determined that processing of the application can continue, the Regional
Office will complete necessary GIS descriptions, finalize data entry, and draft
conditions for entry into Work Flow.

(5) Rejection or Denial of Application. If it is determined that the application for
transfer should be rejected or can not be approved pursuant to Section 42-

| ' 222, ldaho Code, the Regional Oifice or State Office (for parallel review} will
prepare and issue a preliminary order rejecting or denying the application. An
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application for transfer is to be rejected if the applicant fails to provide
additional or adequate information pursuant to the requirements in this Section
5. An application for transfer that clearly does not meet the criteria set forth in
Section 42-222, Idaho Code, must be denied. A rejected application may be
re-filed when adequate information can be provided; a denied application can
not generally be re-filed for substantially the same proposed transfer, unless a
showing is made that substantial changes have subsequently occurred such
that the criteria set forth in Section 42-222, /daho Code, can potentially be
| satisfied. In either case, application fees will be retained:_Note that notice of a

rejected or denied application shall be sent to the =appl|cant by certified mail
pursuant to Section 42-222, Idaho Code. o

(6) Applicant Contest of Rejection or Denlel If the apphcant contests the
preliminary order rejecting or denying the. appltcatlon and. requests a hearing
pursuant to Section 42-1701A, Idaho Code the Regional Office will provide
notice of the application for transfer pursuant to.Section 42- 295, ‘Idaho Code,
including notice of the contested casg,-and prowde opportunlty to protest the

’ application and intervene in the contested case ‘unless notice is not required
for the application as descnbed below S

(7) Public Notice. If it is de med that processmg of the application can
continue consistent with the-ctiteria® set forth in Sectlon 42-222, Idaho Code,
the Reglonal Offfce WI|| prowde notlce of the” appllcatlon for transfer—pursuant

' : o -inless notice-is not required pursuant to

Section 42+ 222 Idaho Code The department has discretion to provide notice

as deemed approprlate or appllcatlons proposing to change only the point of

diversion-or place of:t 3.in a manner that will not change the effect on the
ortqmal or hvdraullcaliv-eonnected source or affect other water rights.

= /-

The tlmlnq of the Qubllc notice in these steps should remain flexible in order to
~streamline ‘or expedite - processing of the application. For example, processing
N "],-..tlme may bereduced by. preparation of draft documents during the notice

""'---.,__'oerlod However, notice should not be provided prior to determining that the

apphcatlon meets. the minimum requirements described in Section 3 and that
there is a clear: understandinq by staff regarding the purpose of the transfer.
Premature notlce ‘could result in the requirement to republish notice due to
changes.t6 an~ application or could result in unnecessary publication costs
where an application is likely to be rejected or denied.

(8) Preparation of Approval Document. If no protest to the application for transfer
is filed under step (7) above, or ali protests filed are withdrawn prior to hearing,
the Regional Office will finalize an electronic approval document_and issue an
approved transfer, subject to appropriate conditions, as a preliminary order
and complete data updates in Work Flow. For those applications processed in
parallel, the Regional office will finalize an electronic approval document and

forward the document to the State Office for fmal approval and data updates
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(9) Contested Case Proceedings. If protest to the application for transfer is filed
under either step (6) or (7) above, a contested case process will be completed.
The hearing officer will forward electronically any final order that results from
the contested case to appropriate staff to and—the—State—@#rse—er—complete
data updates in Work Flow. ~

Gathering Information Needed for Processing. In completrng the steps outlined above,
additional information may be needed for clarification of the purpose and intent of the
- proposed change, to further document the information: on,the applrcatron or to provide a
sufficient basis for determining whether the proposed change-satisfies the statutory
criteria for approval. The burden of providing sufficient mformatlon is borne by the
applicant. However, staff should locate and assemble information. avarlable in the
department s records that does not require comprlatron lnterpretatron or. analysrs by an
engineer, geologist, or other technical speorahst ’ -

Requests for Additional Information:* Correspondence shall be prepared requesting any
additional information needed and- prowdlng a reasonable period of time for response
(generally 30 days). When addition nformatron is requested from the applicant, the
applicant shall be informed of the need for.a timely response to avoid delays in
processing. The applicant-shall also be lnformed that the application may be rejected if
the additional information- requested fromthe “applicant-is not timely received or is
inadequate.  The, - ’department -¢an grant ‘additional time to submit the required
information if the: applroant submrts a wntten requests for additional time and sufficient
justification is provrded P

P

Watermastér Hecommendatron se‘anon 42 222, Idaho Code, requires that the
department shall-advise the watermaster of any water district in which the water is used
of any- proposed change The department shall not take final action on an application
for transfer until the watermaster’s recommendatron has been received and considered.

Delavs or- non response from watermasters results in delays in processing applications.

The watermaster shall be |nformed—li—the—watermaster—dees—net—respend—te—the

that a non- response will be
considered by the department to be the watermaster’'s recommendation not objecting to
approval of the proposed transfer._  Department staff should ensure that all
watermasters understand their responsibility to provide recommendations.

Staff to Exercise Judgement. Department staff has discretion to adapt the
requirements set forth herein according to the nature and complexity of a
proposed transfer. While it is important that the information and documentation
requirements are consistently applied, staff is to use sound judgement to avoid
asking the applicant for unnecessary information or seeking unnecessary review
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and comment from other state or local governmental entities as these guidelines
are applied.

5a. Evaluation of Authority to File an Application for Transfer.

(1) Presumption Based Upon Department Ownership Records. For any
application for transfer, the department must have sufficient information
to determine that the applicant has the authority to seek the proposed
change in use of the water right(s). The department can presume,
absent information to the contrary, that the applicant is the owner of the
right(s) if the department’s ownership records’ malntalned pursuant to
Sections 42-248 or 42-1409(6), ldaho Code, list the -applicant as the
current owner. The department may . need to seek _documentation
regarding ownership if there is reason- to bélieve that thé. departments
ownership records may be maccurate :

(2) Other Acceptable Documentat[on if ‘the appllcants name does not
match the name in the department's records-for the current owner of the
right(s) sought to be transferred, the apphcant must provide evidence of
current ownership or authorlty-.._ to make-.the proposed change(s).
Adequate documentation ¢a __be,.,a warranty deed, title policy, contract
of sale or option for purchase by applicant. (if contract or option allows
the transfer), or- other S|m|Iar document conflrmlng ownership of the
water right(s ) e %

A
o~

(3) Apphcant D’oes Not Own New gF’Iace of Use. If the application for
transfer proposes to change the place of use authorized under the

authonzes the change on behalf of the current owner of the proposed
* “new placeof use, except when the applicant is a municipal provider,
. -irrigation district, canal- company, or other similar entity. Such entities
"~ may only need to.provideé-évidence of their authority to provide water for
the - -proposed p[ace of use in instances where evidence of such
authorlty is necessary

M

/

4 Condltlons. on.Assomated Rights. If an application for transfer proposes
a change from or to a system where there is an associated water right
that is not listed on the application as a right being transferred, a
change to conditions for that right is required_{other than changes to
conditions resulting from an ownership split), and the right is not owned
by the applicant, then the applicant must provide documentation
authotizing the change on behalf of the current owner of the associated
right.

(5) Authority to Sign on Behalf of an Applicant. If the application for
transfer is signed by someone other than the applicant(s) as listed on
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(7)

the application, documentation is needed to establish that the signatory
is a representative of the applicant and is authorized to sign on the
applicant'’s behalf. The documentation can be a copy of a current
“power of attorney” authorizing signature on behalf of the applicant, or
other similar documentation. An application could also be signed by an
officer of a corporation or company, an elected official of a municipality,
or any individual authorized by an organization to sign the application
for a corporation, company, or municipality (if accompanied by
documentation confirming authorization). The signatory’s title must be
shown with the signature. A

i

Corporation, Partnership, Joint Venture, or otherBusiness Entity. If the
application for transfer is in the name of a-corporation, partnership, joint
venture, or other business entity, department staff must verify that the
entity has filed with the Idaho Secretary of Stateis—autherizedto—de
business—in-the - State-of-ldahe by completlng a Business Entlty Status
Search at: http://www.idsos.state.id:us/. If the Busmess Entity ‘Status
Search does not confirm that the corporation, partnershlp, joint venture,
or other business entity is.properly registered-autherizedto-do-business
in the State of Idaho, department staff is to. request further clarification
from the applicant.__The ‘intent-of ‘this search is to ensure that the
business entity is properly: identified; ... including _identification of

individuals_ withsignature authontv and _respon5|bllltv for business
activity. Department staff may utlilze other available resources to obtain
the necessarvflnformaiﬁp'n.

Approval of lmqatlon; Entltv or Lecuslature Section 42-108, Idaho
Code, requires that e'f-'rtght(s) -diversion works, or irrigation system is
_,represented by. shares in a corporation, or owned by an irrigation

district; no change.can be made without the consent of such corporation

~or irrigation: district.. This includes the use of such right(s), diversion
. works, or |rr|gat|on system for mitigation purposes related to a proposed

""‘*---._transfer Any “permanent or temporary change in period of use or

(8)
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nature of use, in or out-of-state, involving a quantity of water greater
than flfty (50) cfs or a storage volume greater than five thousand (5,000)
acre-feet-must also be approved by the legislature if approved by the
department ‘except that any temporary change within the State of Idaho
for a period-of less than three (3) years does not require legislative
approval.

Liens, Mortgages, or Contract Restrictions. The department is required
to provide notice to the holder of a security interest in any water right(s)
proposed to be changed if the security interest holder has filed a
request for notice pursuant to Section 42-248(6), /daho Code. If the
transter proposes a change that might impact the value of the land such
as moving the place of use or diversion facility to other land or changing
the nature of use and #-the land from which the water right is proposed
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to be transferred is subject to liens, mortgages, or other coniract
restrictions affecting the right to transfer the water, a notarized
statement or a statement on official letterhead signed by an authorized
representative of a mortgage company or similar entity is required from
the holder of each such lien, morigage, or contract (see Transfer
Processing Memerandum No. 10).

(9) Municipal Provider. If an application for transfer proposes to change
the nature of use of a water right to municipal purposés.in the name of a
municipal provider for reasonably antrmpated’ fuure needs, the
applicant must provide documentation to establish:its-qualifications as a
municipal provider as defined in Section 42-2028 Idaho Code

(10} Agreement not to Divert. The applrcant must descrrbe anv aqreement
or_commitment not to divert water_under the right(s) proposed for
transfer such as a lease to the water supply bank (WSB), enrollment in
the federal Conservation Reserve” Enhancement Program (CREP) or
dedication of the right for mrtrqatlon Durposes

5b. Evaluation of Water Right Valldltv*"-»

For any application for transfer, the department must determlne the validity of the water
right(s), or part thereof,- proposed to-be changed. “The following factors must be
considered when processmg an, appltcatron for transfer’and may require additional
information from the applrcant v

(1) Department Records:” For any apptlcatron for transfer, the department
must determing-that a right, or'part thereof, proposed to be transferred
_ig"valid-and has not been lost-by.forfeiture or partial forfeiture. The
department will presume, absent other information indicating forfeiture,

s that the rlght has- riot been forfeited if the departments water

. . measurement-. records ‘derial photography, remote sensing, or other
_information, shows use of water during the previous, consecutive, five-
year. period. The department will also presume that the right has not
been forfeited when it is claimed in a pending adjudication or initially
decreed in an adjud[catron within the previous five-year period. If siaff
makes a.field-inspection (all transfers seeking a change to a right
evidenced" only by a claim are to be field inspected_or otherwise
reviewed, see Transfer Processing Memorandum No. 1_as revised in
Section 5b.(4) below), information must be gathered conceming the
current status of diversion and delivery facilities and the apparent recent
use of water.

(2) Other Acceptable Documentation. If the records available to the
department do not establish that a right has been used within the
previous, consecutive, five-year period (except as provided in (1) above
or for a right held by a municipal provider for reasonably anticipated
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future needs pursuant to Section 42-223(2), Idaho Code), the applicant
must be asked to provide written documentation demonstrating that the
right has been used within that time period. Examples of appropriate
documentation include power records for pumps used to divert water
under the right, Farm Service Agency (FSA) crop production records,
receipts or other evidence of expenditures or revenue from the use of
water under the right, and adequate affidavits of objective persons
having actual knowledge of the uses of water .under the right.
Alternatively, if the right has not been used w1th|n the previous,
consecutive, five-year period, then the appllcant frust be asked to
provide information showing that exceptions .or: ‘defenses to forfeiture
are applicable. Exceptions or defenses to forfelture include those set
forth in Section 42-223, Idaho Code, extens;ons prov1ded for in Section
42-222, ldaho Code; and case law relating to factors. such as
resumption of use, unavailability of ‘water when needed, “or ‘non-use
when other water is available._Note that filing an. appllcahon for. transfer
does not toll the statutory period for ferfe[ture of -a_water right due to
non-use.

. =
e . ~

(3) Validity of Unchanged Parts of a Water ng_ For applications for
transfer proposing to change part of a water. nght or rights, the
remaining pari(s) of the right(s) that-aré not lnvolved in the proposed
transfer are subject o a finding of forfaiture as part ‘of the transfer action
by the department. “However, department -staff is not required to
perform a. comprehens:ve forfeiture: -analysis for the remaining part(s) of

. the rlght(s) unless the: !nformatlon submitted by the applicant or
gathered by the department clearly shows that forfelture of the

_right(s) are not "'ubject to any addltlonal conditions beyond the
requwements of 'the Joriginal right(s). When there has not been a

- /comprehenswe foifeiture analysis performed for the remaining,
unchanged part(s) of ‘the. right(s), a remark will be included for any
- remaining part(s) ‘of the right(s) to indicate that an approved transfer
does not confirm: the validity of the remaining, unchanged pari(s) of the
rlght(s) i

(4} Statutorv.._or-'Beﬁeficial Use Claims. Applications for transfer proposing
to change“a‘water right based on a statutory or beneficial use claim
must be reviewed to determine the validity, priority date and extent of
beneficial use established under of-the claimed right. Review must
include field verification_or other means to verify the right. This memo
effectively revises the means of verification as required in Transfer
Processing Memorandum No. 1. In addition, the applicant must be
asked to provide information confirming the priority date of the claim.
Adjudication staff must also be consulted for questions regarding review
of the priority date if the claim is filed in a pending adjudication. A
transfer approval for the water right (or part thereof) based on a claim
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shall incorporate the department’s findings regarding the validity of the
right. If a statutory or beneficial use claim is the basis for a pending
claim in an adjudication, adjudication staff shall be notified of the results
of the validity review, and the claimant shall be informed of the findings.

5c. Injury to Other Water Rights

For any apphcatlon for transfer, the department must determine whether the proposed
change will injure any other rights, whether junior or senior in’ prlonty to the right being
changed. The following factors must be considered when processmg a transfer and
may require additional information from the applicant. -

/ - )

(1) Reduction in_Quantity of Water Avallable to Other Water quhts

senior or junior in priority, will be reduced below the amount recorded
by permit, license, decree, or valid-claim, or. the historical-amount
beneficially used by the right holder, whlchever is‘less._ Consideration
of this factor may require an analysis of the. tammq and location of return
flows both before and after a proposed. change to determine if the
change will reduce the supglv éavallable to oth __':r--water rights.

(2) Unreasonable Effort or Expense Whether the holder of an existing
water right will be-forced to an unreasonable effort ‘or expense to divert
water under the eX|st|n' water nght

EX|st|ng ground water; nghts are subject to reasonable pumping level
provisions: of .Section- 42-226 Idaho Code as well as applicable court
decisions (e.g.;-.P 'rk_er v.-Wallentine; 103 Idaho 506, 650 P.2d 648
(1982) regardln “part the obligation to pay increased costs to divert
an exrstlng nght) '

’(3)_‘7 .Unusable Water Qualltv ‘Whether the quality of water available to the
__Holder of an existing water right would be made unusable for the
purposes of the eX|st|ng right.

(4) Mltlgat:o Whether mitigation would be needed to prevent injury to an
existing water right that would be injured otherwise.

Unless agreed to in writing by the holder of an existing right, the only
mitigation that can be considered acceptable by the department is the
provision of replacement water in the full amount of the injury, at the
same time injury would otherwise occur, and of acceptable water quality
at the point of diversion for the existing right. For applications that
propose to move the point of diversion for a water right to divert and use
| ground water from the ESPA,_including any modeled tributary aquifers,
the transfer is not approvable if the transfer would result in increased
| depletions, greater than 2 acre-feet per frimester, to any hydraulically-
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connected reach of the Snake Ftlver—wrthm—é—pereeat—ter—tranerent

greund—wateemedel} When greater— increases in such depletlons
would occur, acceptable mitigation includes reduction in the quantity of

ground water diverted and depleted such that anythere-is-ne increase in
depletions_is; no_greater thanwithin 5 percent for transient_or_steady-
state increases_(reflecting the confidence intervals for the current
ground water model), forte any hydraulically-connecied reach of the
Snake River. When this form of mitigation is proposed; the quantity of
ground water diveried may be increased perrodlcally (no more
frequently than annually) if supported by an_analysis of the timing of
calculated depletions (transient to steady- state) 16 reaches of the Snake
River that are hydraulically-connected to thé” ESPA for ‘the points of
diversion both before and after the proposed transfer. However the
proposed schedule for mcreased drversmns must be set forth |n the
appllcatlon for transfer i

(5) Ground Water Management Area or_ Critical Ground Water Area.
Whether the point of diversion for a ground water- nght would move from
outside the boundaries of a. “Gritical” ground ‘water area (CGWA) or
ground water management area (GWMA) to within the boundaries of a
CGWA or- GWMA or'whether the point of diversion would move from
within the boundar[es of a GWMA’ to W|th|n the boundaries of a CGWA.

An appllcatlon forftransfer proposmg such a change in the location of
the point-of dlversron for a ground water right is not approvable unless
" the appllcant proposes acceptable mitigation to prevent injury to other
/water rights.. For cold water (less-than-85° F_or less) GWMAs over the
. ESPA, mitigation. beyond that satisfying condition (4) above will not be
requ1red at this, time as-a condition of approval unless injury would
occur to a water rlght to divert ground water or injury would occur to a
water right to divert surface water that has not been offset by stipulated
| agreement or through a mitigation plan approved by the dBepartment,

(6) Change of Source. Whether the source would be changed from ground
water to surface water, or from surface water to ground water.

" If the transfer is approved with mitigation by reducing the amount of ground water withdrawn, and as a
result the reach gains to one or more other hydraulically-connected reaches of the Snake River
increase, then the applicant shall retain the right to receive credit for the increased reach gains. Such
credits can not currently be used because there is no administrative system in place to recognize such
credits. In the event that an administrative system is created in the future whereby such credits
available at that time can be recognized, the applicant shall retain the right to the possible future use of
such credits, which shall be reflected in a condition of approval for the transfer.
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Section 42-222, Idaho Code does not provide for a change from a
ground water to surface water source, or from a surface water to ground
water source. An application for transfer proposing such a change in
source is not approvable unless the ground water and surface water
sources have a direct and immediate hydraulic connection (at least 50
percent depletion in original source from depletion at proposed point of
diversion in one day). The existing point of diversion and proposed
point of diversion must be proximate such that diversion and use of
water from the proposed point of diversion would have ‘substantially the
same effect on the hydraulically-connected source ‘as-diversion and use
of water from the original point of diversion.” If. such application for
transfer is approved, the changed water rlght shaII be administered no
differently than any other water right from’ the ‘surface’ water source. If
approved, the source for a change from .a surface watér- Source to a
ground water source should be Ilsted as ground water trlbutary to the
- surface water source. :

Ao

(7) Changing_Aquifer Source. Whether a proposed change in pount of
diversion for a ground water- rlght is from one aqurfer to another aquifer.

An application for transfer. proposmg to change ‘the point of diversion
from one distinct aquifer to a totally’ separate aqwfer is not approvable,
just as an application for transfer -proposing- to change the point of
diversion for a surface water- nght from one. dlstlnct surface water

(8) Convevance Losses. "-_ _hether the proposed change would move part
or all of a nght from a- canal}j'l mpacting conveyance losses associated
W|th the dellvery , multlple waterrights in the canal.

e
/

: ~If such appl:catlon or-i'jtransfer is otherwise approvable, the approval
’ - must require that.the appllcant retain an appropriate amount of water in
~.the canal to prevent any additional reduction in the amount of water
‘available from the canal to fill other water rights because of the portion
of the’ conveyange: losses that, prior to the transfer, were attributable to
the rlght belng transferred

Additional ConSIderatlons. In addition to the considerations above, the following
information may be needed to evaluate injury involving an application for transfer for a
ground water right, depending on the specific circumstances of the proposed transfer. If
the information is not available in the department’s records, the applicant must provide
the following information that department staff determines is necessary:

(1) Location of Nearby Wells. The location of the nearest production well,
including domestic wells, to the proposed point of diversion, and if
different, the nearest production well down gradient from the proposed
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(@)

(3)

(4)

5d. Enlargement of Use

For any application for transfer, the: department must determlne whether the proposed
change will enlarge the use of water under, the water- nght(s)
the total diversion rate, annual dlverSIon' volume, or extent-of beneficial use (except for
nonconsumptive water rights), exceeds the amounts. or benef|C|aI use authorized under
the water right(s) prior_to-the proposed transfer
considered when proéessing an appllcatlon “for transfér, which may require that

point of diversion (the location of other nearby production wells may
also be required);

Location of Nearby Springs. The location of nearby springs from which
water is diverted under existing rights, including domestic uses, that
could be affected by ground water diversions from the proposed point of
diversion;

s

Ground Water Levels. The depth to water, the stablllty of ground water
levels, or the stability of confined aquifer pressures -in the area of the
proposed point of diversion; and 7 .

P CnT
-

Woater-Bearing Zones. The depth and” thlckness of water-bearlng
zones, including identification of the zone or zones sought for the
proposed use. A :

o

<,

/‘

additional [nformatlon be prov1ded by the appllcant

(1)

Dlver5|on Rate Annua[ Dlver3|on Volume and Number of Acres
Licensed of Decreed; -The authorized diversion rate, annual diversion
_volumg- (ground@_" ater rights only-and certain surface water rights), and
~nurmbér-of acres”at thorized for irrigation (if applicable), as licensed or
~decreed for. the water right, shall not be increased. If the annual

'”"--.dlversmn volume is not specnﬂcally stated on the license or decree for a
. ground water nght then the amount will be based on the most current

(2)

| Rev.87.1

'standards adopted by the department.

Benef|0|al Use An application for transfer proposing to change the
place of- use_or ‘nature of use for all or part of a water right or water
rights, which change would not result in an equivalent reduction in
beneficial use under the original right(s), will be presumed to enlarge
the water right(s). For example, hydropower use cannot be added to a
right used for irrigation, even though no additional water would be
diverted for the hydropower use. The irrigation use, or part thereof,
could be changed to hydropower use by reducing the irrigation use by
an equivalent amount, or the new use could be provided without
reducing the irrigation use by obtaining a new permit to appropriate
water for hydropower use.

25
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The “following factors must be



(3) Stacked Water Rights. Water rights are “stacked” when two or more
water rights, generally of different priorities and often from different
sources, are used for the same use and overlie the same place of use.
Water rights for irrigating a permissible place of use are not stacked
when the water rights in total provide for irrigating up to the maximum
acreage authorized within a permissible place of use. An application for
transfer proposing to “unstack” one or more water rights used for
irrigation or other use, without changing all the rights for the same use,
is presumed io enlarge the water right. However, the place of use for a
supplemental irrigation right may be changed for contlnued use as a
supplemental irrigation right at a different place of use without, by
definition, enlarging the original right or the supplemental right proposed
for transfer, so long as the primary rights’at the original and proposed
places of use provide comparable water’ supplles In other words use
of the supplemental right at the. proposed place of use ‘can not
materially exceed use of the supplemental nght at the current: place of
use. s P

(4) Changing Supplemental Right to ana?v Water Right. A supplemental
irrigation _right authonzeéﬁ,; K

combination with a primary. rrqht
additional waterzln comunctlon wlth

dependent on-the supr "y available under the associated primary right
and can-be highly variable from yearto year. An application for transfer
proposmg to. change isupplementa] irrigation right to a use as a
primary water right. for- lrragatlon or. other use_will be presumed to
enlarge the suma[emental right6 An
. except|on is-when the applicant can_clearly demonstrate, using hrstorl
" /d|versron récords for the supplemental right as described in (5) below,
- that there would be no- enlargement of the water right being changed or
- Other related water rights because the supplemental right has been
used on a regular basis_(used more than 50 percent of the time) and the
volume of water contributed annually from the supplemental right is
known._ -Insufficient data will be grounds to reject the application
because thé department will not be able to ascertain if enlargement of
the right will. 6cour.

If an application proposes to change only a portion of a supplemental
irrigation right to a use as a primary water right, the application is not
approvable unless-and the extent of beneficial use under all associated
rights prior to the transfer will be proportionately reduced_or transferred
to another place of use to avoid enlargement of the remaining portion of
the supplemental right. The associated right(s) will not need to be
reduced if the entire supplemental right will be changed through the
transfer.
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(6) {5)Historic Beneficial Use. For an application for transfer seeking to
change the nature or purpose of use,_or season of use,_including-er for
a supplemental water right,—the—plase—of—use; the historic extent of
beneficial use under the right must not be enlarged.  The exient of
historic beneficial use may also have to be considered for other
proposed changes in the place of use under some circumstances when
there are other sources of water, such as natural subirrigation, even
when the purpose of use or period of use are not proposed to be
changed. For a transfer seeking to change a wate’r, fight for irrigation,
the consumptive water use based on the croppmg pattern or rotation, or
estimated from records of water diverted and system’ efficiency, for the
most recent, five consecutive years -is- _presumed-_fo. provide a
reasonable basis to establish historic Use under the. water right
proposed for transfer, unless informatlon provided by the -applicant
supports using a longer historic- penod Exceptions or defenses to
forfeiture may also justify extending the time. period considered in
establishing the historic use prior to the. preposed transfer. The highest-
year historic consumptlve use_(i.e. highest-use crop rotation using a
climatic average for crop 1 use estimates); except for supplemental
rights, will be the basis for.the. annual volume.of consumptive use
available for transfer. When it is necessary to"détermine the historic
consumptive use-under a supplemental right, the average annual
historic consumptlve use, over an approprlately representative time
period not.fess than five.vears but that may_require -be-greater than five
years, will.be the basis: for the'.volume available for transfer._ For
suppleméntal. irrigati hts, a representative time period will include
years with both: _g_od,and bad’surface” water supplies for the area. In
sor'né" tare insta nces, the divérsion-rate, the annual diversion volume,

and season of use, could also be limited based on the extent of hlstonc

For an appllcatlon for transfer seeking to chanqe the place of use under
a supplemental water right for use in conjunction with a different primary
right, the hlstonc extent of beneficial use under the right must not be
enlarged:. For.. ‘such changes, information regarding the historic
availability or reliability of supply of the rights being supplemented, both
before and.-after the proposed change, is presumed to provide a
reasonable basis to establish historic use under the supplemental right
proposed for transfer.

(6) Period of Use. An application for transfer, which proposes an increased
period of use in connection with a changed nature of use for ground
water, is presumed not to be an enlargement in use if the rate of
diversion, total annual volume diverted, and annual volume of
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(8)

(9)

(11)

| Rev.87.1

consumptive use are not increased. However, a change o an
increased period of use for a surface water right is presumed to be an
enlargement and would cause injury where there are junior priority
rights that rely on surface water during the time period outside of the
historic period of use for the right proposed to be changed.

Confined Animal Feeding Operations. For the purpose of quantifying
the amount of water needed or used in connection:- with a confined
animal feeding operation, such as a feedlot or dalry, the water use will

s

be considered fully (100 percent) consumptlve ;"

Fish Propagation. An application for transfer WhICh proposes to
increase the number or volume of raceways in a “fish-. _propagation
facility, will not be presumed to be an-enlargement of the water right,
unless the diversion rate or annual .volume of water diverted are
proposed to be increased. R - SRER

Disposal of Waste Water. An application for transfer filed to provide for
the disposal of wastewater;.by land application on cultivated fields or
other beneficial use dlsposmg ‘of the wastewater, resulting from use of
water under non-irrigation ust s'such as a dalrv or other confined animal
feeding operationindustrial,—¢ ; = or_“municipal” or
“industrial” water rights where the use. of water is Considered to be fully
consumptive,” is not. consrdered .an_énlargément of the commercial,
municipal,-or rndustrlai ‘Wwater rlght" While not an enlargement of the
water right,: “such use of ‘wastewater must not injure other water rights
(see Appllcatlon Processmg Memorandum No. 61_as revised under

- this ;;memorandum) “and must comply with best

_management “practices required-" by the Idaho Department of
" Environimental Quality, the U. S. Environmental Protection Agency, or
& gother state” or federal agency having regulatory jurisdiction.

Enhanced Water Supplv An application for transfer, which proposes to

change a point: of diversion from a surface water source to a new
location where the/water available is greater or more reliable, such as
moving from the ributary of a stream downstream to the mainstem of
the stream is presumed to enlarge the water right, unless the proposed
change is*subject to conditions limiting diversion of water at the
proposed new point of diversion to times when water is available and

the-waterrights in priority at the original point of diversion.

Water Held for Reasonably Anticipated Future Needs. Section 42-222,
Idaho Code, provides that when a water right, or part thereof, to be
changed is held by a municipal provider for municipal purposes, that
portion of the right held for reasonably anticipated future needs can not
be changed to a new place of use outside the service area of the

28



municipal provider or to a new nature of use. See Section 42-202B,
Idaho Code for applicable definitions related to municipal water use.

(12) Changing the Purpose of Use for a Water Right to Municipal Purposes.
An application for transfer, which proposes to convey an established
water right to a municipal provider and change the nature of use to
municipal purposes, as defined in Section 42-202B, /daho Code, shall
not be approved without limiting the volume of water divertible under the
right to the historic consumptive use under the water right prior to the
proposed change. [f the proposed transfer involves a surface water
right, the transfer shall not be approved without’ also limiting the right to
the historic period of use under the right prlor to the proposed change.

(13) Historic Use Recognized for Municipal’ Purposes An appllcatlon for
transfer, which proposes to change thé nature of use to. _municipal
purposes for an established water rlght held by-a municipal provider
that lists the purpose(s) of use as some comblnatlon of domestic,
commercial, industrial,_or irrigation, e
where those uses havehistorically been 'essentlally for munlc:pa[
purposes, as defined in: ection 42-202B, Idaho Code, will not be
presumed to be an enlar _ment ‘of_the nght -and _will not require
limitation to the historic consumptlve use under the fight. However, the
change will be_subject to the annual dwersron volume if_specifically
stated on the water rrqht Ilcense or-‘decree

(14) Stored Water Sectron 42-222(1) ldaho Code, provides that a transfer
of a water. rlght for the use of stored water for irrigation purposes does
not constltute an enlargement inthe_use of the original water right, even
_when more acres” 're lrrlgated ‘provided that no other water rights are
mjured wr

e /

(15) Convevance Losses An . application_for transfer, which proposes to
change the purpose of “Use for a portion of a water right covering
conveyance losses to a use that would provide for irrigating additional
acres, or other add:t:onal use, is presumed to be an enlargement of the
water: rrght ,.f’_"

(16) Measunnq Requwements for Ground Water Diversions_in the ESPA and
Modeled Tributaries. Any water right transfer authorizing one or more
changes to the diversion and use of ground water approved subsequent
to the date of this memorandum shall include a condition of approval
that requires the installation and maintenance of one or more
measuring devices or means of measurement approved by the
department. Until and unless changed pursuant to Section 42-701,
Idaho Code, the following flow meter installation is required for the
transferred right prior to diverting and using ground water under the
transferred right:
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a. One or more magnetic flow meters shall be installed, as
required by the depariment, having an accuracy of 0.5
percent of rate of flow for flow velocities between 0.1 and 33
fi/sec in pipe sizes up to 4 inches in diameter and for flow
velocities between 0.1 and 20 ft/sec in pipe sizes greater than
4 inches in diameter;

b. Each magnetic flow meter must be installed and malntalned
in accordance with the manufacture’s specrflcatlons and
equipped with an LCD backlit display unit. that displays
instantaneous flow rate and total volume of water dlverted in
accordance with the department’s requ1rements o

c. Each magnetic flow meter must’ prowde analog output for
flow rate, scaled pulse frequency for total volume of waterf’
diveried, and an RS232 port for communlcat:ons and s

d. Each magnetic flow meter must be equped with a data
logger specified by the: epartment and ¢apable of storing
120 days of data mcludlng'dates and cumulatlve volume of
ground water diverted updated dally, as a mlnlmum
Detailed spemfrcatuons for the above requrrements will be provided by
the Water~ Dlstnbutlon ‘Section “of - the department upon request. A
mun|C|paI prowder sub]ect to other measurement provisions that satisfy
the depaitmient’s measunng and reportlng requirements are exempt
from the above. condition... Wells. for-domestic use as defined under
_Section-42-111, Idaho Codeé “or_sfockwater use_under_Section_42-
-~ 1401A; Idaho Code are also exempt from the above condition. Wells
-~ used for domestic and/or stockwater in addition to any other purpose
“. {e.q. commercial usé) are not exempt from the above condition.
“. Holders of ground water rights approved for transfer for diversion
"through existing . systems_or for irrigation systems may request a
variance from the above requirements, which may or may not be
granted Transfer applicants may also request a variance from the
above reourrements during review of the application, prior to approval.

S

5e. Local Public lnterest

For any application for transfer, the department must consider whether the proposed
change(s) are in the local public interest as defined in Section 42-202B(3)3A(5}, /daho
Code. Consistent with earlier guidance herein regarding use of discretion and sound
judgement, department staff are to address_pertinent items from the following listiters,
as well as other issues that are pertinent to specific circumstances, in considering
whether sufficient information has been provided regarding local public interest issues
and effects on the public water resource. When there are one or more significant
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questions about whether a particular transfer would be in the local public interest,
additional information from the applicant or comments from other state or local
governmental entities that have germane expertise on local public interest issues must
be sought._In most cases, the applicant should gather the information and submit it to
the department rather than department staff sending a form letter to other agencies
seeking comment, unless the local agency requests direct contact with the department.
Staff should inform the appllcant of thelr respon5|bllltv to prowde the information to the
department

£2}(1) Recreation, Fish, and Wildlife Impacts The effect.the proposed transfer
could have on_the public water resource in relation to recreation; fish,
and wildlife resources in the local area, that would be affected by the
proposed change (Transfer. Process:ng Memoranda Nos. 19 and 21
provide guidance related’ to':?-state.protected rlver reaches and minimum
stream flow reaches); B

(-4—)(2)A|4‘—-—-Water a Hazardous”' Substance Standards. Whether the
proposed ‘transfet. . “‘would comply with applicable air—water; and
hazardous substance standards designed to protect the public water
resource k <

| {5}(3) Local and State F{eqwrements Whether the proposed transfer would
comply with local government and state government, if any, planning
and Zoning . ordinances, regulations, and—records of decisions, or
policies relafed-to the public water resource (e.g. requirement of a local
government-to use surface water for irrigation for developments
involving land use changes pursuant to Section 67-6537, Idaho Code is
considered an expression of local public interest);

{6}(4) Neighboring Jurisdictions. = Whether the proposed transfer would
comply with existing requirements for |land use and other uses of natural
resources_related to the public water resource, if any, adjacent to the
place of use proposed by the transfer but beyond the jurisdiction of the
local government having authority or control over the proposed place of
use; and
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| £7)(5) State Water Plan. Whether the proposed transfer would be compatible
with the objectives and policies of the State Water Plan pertaining to the
local public interest.

5f. Beneficial Use and Conservation of Water Resources

For any application for transfer, the department must consider. whether the proposed
use of water is a beneficial use consistent with the conservation of water resources
within the State of Idaho. The following fagtors must be considered when processing a
transfer and may require additional information from the appllcant

(1) Efficiency of Diversion and Use. Whether the water delivery and
distribution/application systems for the” use proposed by_the transfer
would be consistent with contemporary standards for" reasonably
efficient use of water. : L

/""'--.
A

(2) Diversion Rates for Irrigation Use. Whether the proposed transfer if
involving irrigation, proposes. a diversion* rate in excess of 0.02 cfs per
acre of land irrigated (see ection 42- 220, Idaho Code), and if the

application for transfer proposes. a’ “higher dlversmn rate, whether the
higher rate would be justified based .on- soils;- crop types, irrigation
system, climate,-and reasonabie conveyance losses from the point of
diversion to. the/place -of use: A higher diversion rate may also be
justified for lrngatlng lands that because of public access can only be
irrigated” durlng certain: times of the day —(see Application Processing
Memorandum No 60);____ _For the lrrlgatlon of five acres or less,

,,a_ffre (:ée_e_,Appli n Processmg Memorandum No. 17). If the right

-~ proposed for, transfer is based on a decree or license: authorizing a
'dlverswn rate greater than 0.02 cfs per acre, then additional justification
' -Is not necessary unless

ﬂ""a.._‘j"The proposed transfer would change the place of use to a
“new place of use, rather than simply rearranging acreage at
the, general Iocatlon of the existing place of use;

b. The proposed transfer would change the point of diversion
with the intent to abandon the existing conveyance system
and replace it with a new conveyance system that would
reduce conveyance losses; or

c. The proposed transfer would add additional rights to an

existing place of use from the same source as the existing
water right(s) at the place of use.
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(3) State Water Plan. Whether the proposed transfer would be compatible
with the objectives and policies of the State Water Plan pertaining to
beneficial use and conservation of water resources.

5g. Effect on Economy of Local Area

In the case where the proposed place of use is outside of the watershed or local area
where _the source of water originates, the department must.consider the negative
impacts the proposed transfer could have on the economy.-6f the watershed or local
area. The economic effect of the proposed transfer shou[d be 'measured by assessing
the following factors resulting from the change in use of wa

(1) _ Changes in Employment. Estimated chanqes in current and prolected
short-term and long-term emp[ovmentf o 3

,' . "

(2) Changes in Economic Activity. Estlmated chanqes fo short term and
long-term changes in economic actl\ntv, and A

(3) _ Stability of Economic Activity.

a_potato. proceSS| g p!an .-but these uses are usually small enough compared to

wnqahon uses that a- proposed chanqe in these uses is presumed to not be significant.
It is possible that a chanqe in nature of use of a fish propagation water right authorizing
diversion of a large flow rate might-invoke this provision if fish propagation is interpreted

to be an aqucultural use, .

The boundanes_,_:of.: rthef'_';pCal area” may be determined by considering one or any
combination of the. following:

(1) the boundaries of local government or the combined boundaries of
local governments that cooperatively share plans for transportation,
recreation, environmental quality, and similar water uses:

(2) the boundatries of any taxing entities or districts created, including
school districts, that rely directly upon tax receipts for businesses that
might be affected by a reduction in agricultural production:
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(3) areas of common socic-economic values and operations, including
those creaied by a) water delivery entities, b) similar_agricultural crops
grown, or ¢} the areas where agricultural processing facilities derive
the agricultural products processed, or;

(4) natural geographic features that separate various areas, particularly
hydrologic basin separations.

Whether the change would significantly affect the local aqrzcultural base may be
determined by considering one or any of the following factors
(1} Financial Impacts on Local Governments.s The flnan0|al impact the
change will have on local governmehts: combinations of local
governments, taxing entities, or dlstncts “within_the local area that
derived income from the aqucultura[ use

(2) Financial Impacts on Others. The flnanmal lmpact the chanqe will
have on water delivery_entities, the" abihtV':Off farmers to continue to
grow and harvest the erops previously grown, and the ability of
processors of agricultural produots to obtaln .he products necessary for
business viability; T Sl

(3)  Agricultural Job-D Displaceméh't The: 'Cledres""to wﬁiéh those working in
aquculture WIII be displaced ¢ WIH lose income resulting from the

(4)

(_5) I"-"'iﬁéi’ﬁ:t:'ial""’lmpabt-, h, Overall Economy. The financial impact on the
-~ overall aqucultural economv of a local area.

o

Add Wr element O]’ qeneral Subiect index****‘k*‘k****************************
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